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OFCCP Proposing Massive Updates to the Audit Letter (Hoping You Won’t Notice) 

 
By Matt Nusbaum 

 
The Office of Federal Contract Compliance Programs (OFCCP) published a notice in the Federal Register 
on Sunday, November 20, 2022 announcing major proposed changes to the agency’s standard audit 
scheduling letter. Not only does receipt of this letter signal the official start of a compliance review 
(“audit”), it also effectively serves as a subpoena for documents and information that must be turned 
over to the agency within 30 calendar days. 
 
And the changes are significant. Four new items have been added to the Itemized Listing, bringing the 
total to 26, and several existing items have been expanded to explicitly request vastly more information. 
In particular, if the agency audits a location in what it believes is a “campus-like setting,” the agency 
intends to demand audit information for all locations in the same city that comprise that “campus.” Of 
course, the agency is not proposing to give contractors any more time to prepare and submit this 
information in the event of an audit. 
 
The agency is also looking to vastly expand the information contractors must provide regarding 
compensation and compensation policies and practices. We go through the proposed changes below in 
order as you move through the Scheduling Letter and Itemized Listing, so if you’re most concerned 
about compensation, scroll waaaaay down toward the end (or click here). 
 
Most of what the OFCCP is asking for is within their authority, but a few of the items are questionable at 
best on that front. It is the additional burden and the apparent enforcement “grab” that will likely 
receive much of the attention. The agency is now accepting public comments through January 20, 2023. 
Comments can be submitted electronically here. 
 
Below is a detailed break-down of the proposed changes. Buckle up; it’s a lot. If the change is a “doozy,” 
we’ll try to call that out. 
 
Scheduling Letter 
 
Remember, the OFCCP’s audit letter is really two documents: the Scheduling Letter and the Itemized 
Listing. The Scheduling Letter indicates the establishment or function that is the subject of the audit 
(establishing jurisdiction), provides contact information and instructions for submitting audit materials 
(including the standard 30-day deadline), and requests copies of your current AAPs for sex and 
race/ethnicity, individuals with disabilities, and “protected” veterans. It also requests all items listed in 
the attached Itemized Listing. 
 

Post-Secondary Institutions are a New “Type” of Audit? 
 
The Scheduling Letter also specifies the type of entity being audited and therefore the type of audit 
being initiated. In past years, the letter might indicate that the agency is initiating a standard compliance 
review of a particular establishment, a functional review for contractors with a FAAP agreement, a 
Corporate Management Compliance Review (CMCE) of a headquarters location, or one of many 
“focused” reviews or compliance checks. 

https://www.federalregister.gov/documents/2022/11/21/2022-25311/supply-and-service-program-proposed-approval-of-information-collection-requirements-comment-request
https://www.regulations.gov/commenton/OFCCP-2022-0004-0001


 193 Blue Ravine Road, Suite 270 
 Folsom, California 95630-4760 
 (916) 294-4250 • (800) 999-0438 
 

 
 Copyright © Biddle Consulting Group, Inc. | Page 2 

 
The new administration quickly did away with the focused reviews and does not seem interested in 
performing compliance checks (basically an evaluation of the contractor’s ability to implement an 
affirmative action program, not necessarily the extent to which they have actually done so). All audits 
are “full” audits right now, so the Scheduling Letter is no longer differentiating between types except for 
the CMCE (which you should assume if you receive an audit letter for a headquarters location, 
regardless of whether or not the letter indicates a CMCE review). 
 
Interestingly, the agency is proposing to add “post-secondary institution with location(s) in [city and 
state only]” as an option to describe the type of audit being initiated. Such reviews should be the same 
as an establishment review, but the OFCCP is setting up a bit of a fiction here that will play out soon. 
With the release of the OFCCP’s Technical Assistance Guide (TAG) for educational institutions, the 
agency signaled that it understands that college and university campuses are a “different animal” among 
other federal contractor employers and provides them with some additional leeway in deciding how to 
structure their AAPs. In a nutshell, if the campus operates as one entity, you can prepare a campus-wide 
plan rather than preparing plans for individual buildings as explicitly required by the regulations. 
 
“Can” is the operative word there, of course. The OFCCP’s regulations do not provide such an option and 
arguably prohibit it. But the agency is using its enforcement discretion to allow and even encourage 
higher education institutions to “go big.” Traditionally, the OFCCP has always been okay with larger, 
“combined” AAPs. For example, the agency does not balk if retailers prepare plans by region or district 
to encompass multiple locations and reflect how they are actually managed. It’s when a contractor 
wants to chop up what should be a larger plan into several smaller ones that the agency gets twitchy. 
 
But higher education institutions are not required to prepare campus-wide plans, even if/when the 
OFCCP determines that would be appropriate. They can absolutely loosen restrictions through guidance 
like TAGs and FAQs, but the OFCCP will run into trouble if they try to go the other way without updating 
the regulations. Subregulatory guidance simply is not enforceable on the contractor. If the OFCCP wants 
to turn a “can” into a “must,” they have to update the regulations to reflect that first, and the 
regulations implementing Executive Order 11246 have not been significantly updated in over two 
decades. That is about to become important. 
 

“Campus-Like Settings” 
 
Here is our first real doozy. The agency is proposing to add the following language to the Scheduling 
Letter: 
 

If you are a post-secondary institution or federal contractor with a campus-like setting that 
maintains multiple AAPs, you must submit the information requested in this scheduling letter 
for all AAPs developed for campuses, schools, programs, buildings, departments, or other parts 
of your institution, or company located in [city and state only]. 

 
Did you just hear the record scratch? Beware corporate campuses and higher education: when the 
OFCCP audits one location on your campus, they want you to submit audit information for every location 
on your campus, whether you prepare a campus-wide plan or not. 
 

https://www.dol.gov/sites/dolgov/files/OFCCP/CAGuides/files/508-eitag-12032020.pdf
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Can they do that? Of course, the answer is, “It depends.” The OFCCP’s authority to demand this 
information likely depends on what they intend to do with it. Unfortunately, the agency is being a bit 
vague about that. 
 
As noted above, the Scheduling Letter serves in part to establish the OFCCP’s jurisdiction and to define 
the scope of the audit. The agency absolutely has jurisdiction over any and all covered establishments, 
but the scope of the audit has traditionally been thought to be limited to the establishment or function 
identified in the Scheduling Letter as the subject of the review. 
 
For higher education, the agency is proposing to add “post-secondary institution” to the list of types of 
entities being audited (emphasis added). In other words, the OFCCP does not intend to audit a particular 
location, they intend to audit the entire institution. And the regulations do not clearly limit the scope of 
audits to individual locations or functions. The OFCCP arguably has existing authority to conduct 
organization-wide reviews consisting of multiple AAPs but has not attempted to do so (at least not 
seriously) largely for logistical reasons, including the likely legal fight they would face from the federal 
contractor community. Whether or not a challenge to organization-wide reviews would succeed, the 
agency may legitimately be loath to take on the fight. 
 
Here, the agency is trying to be clever and avoid such fights by claiming that the emergence of campus-
wide reviews is just a “clarification” of existing policy and practice, and otherwise just muddying the 
water. Notably, the agency does not claim that this is a clarification of the regulations. Remember, their 
sub-regulatory guidance, like TAGs and FAQs, is not enforceable. 
 
But what about organizations other than education where there might be campus-like settings? Again, 
the agency likely has the authority to demand all of your campus AAPs. However, the proposed changes 
to the Scheduling Letter do not include a similar “organization” designation with regard to who the 
letter is directed to. So while the letter might indicate that the agency is initiating an audit of your 
location at 123 Main Street, if that is part of a “campus-like setting,” the letter then instructs you to 
include AAPs and information for your entire campus. 
 
So are they auditing the entire campus, or just the location at 123 Main Street? Again, it depends 
because of the changes the agency is proposing. For higher education institutions, it would appear that 
the letter is initiating an audit of the entire institution, not a particular building on campus. But for non-
educational organizations, the matter is less clear. Under the current proposed changes the letter would 
indicate that a particular location (building) is being audited, yet the agency is demanding audit 
information for more than that. Is the entire corporate campus under review or not? 
 
The OFCCP isn’t saying. What the agency does say is that such information will allow them to make more 
efficient use of their resources (without addressing how that can possibly be), and it will promote a 
“broader understanding” of the organization and its practices through a “holistic review.” Again, is the 
agency collecting this information for context (understanding), or potential enforcement (review)? That 
is a question the agency must answer. The fact that they are being cagey is not encouraging regarding 
the agency’s intentions. 
 
But at least the OFCCP is tacitly recognizing that no one is required to prepare a campus-wide plan in the 
first place. Little victories. 
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Submission of Materials 
 
This one is not a doozy so much as it is just odd. The proposed changes would instruct contractors to 
submit materials “electronically,” specifically via email (providing the email address of the Compliance 
Officer assigned to the case). If that won’t work, there are instructions for contacting the agency “to 
discuss a different electronic submission method.” 
 
Conspicuously absent is any mention of the OFCCP’s new Contractor Portal which was designed and 
implemented in large part to enable the secure submission of audit materials. Why the agency is not 
taking this opportunity to direct the submission of materials to the Portal is a bit of a mystery. They had 
been requiring contractors to use the Portal for submission in all new audits but appears to be backing 
away from making that a mandatory requirement. The Supporting Statement submitted with the 
proposed changes mentions the Portal as one of the “different electronic submission” methods 
contractors may choose. 
 
But the days of paper submissions are long gone. If you work with a law firm or vendor that 
recommends a paper submission, find a better firm or vendor to work with, because mailing the agency 
a stack of paper nowadays is just going to start your audit off on the wrong foot. 
 

Don’t Get Cute with the Itemized Listing 
 
The agency is slipping in a telling admonishment. The current Scheduling Letter demands, “the support 
data specified in the enclosed Itemized Listing.” Apparently, some have tried to argue that anything 
described in the Itemized Listing that isn’t “data” does not have to be submitted. Kudos to the novel 
legal theory there, but that argument will be a no-go. 
 
The OFCCP is proposing to change the Scheduling Letter to read, “the information, including the support 
data, specified in the enclosed Itemized Listing,” to shut the door on that clever audit strategy. 
 

Goodbye, USPS 
 
Not only is the OFCCP strongly discouraging paper submissions, but they are also proposing to do away 
with paper audit letters. The Supporting Statement submitted with the proposed changes states that the 
OFCCP intends to “retain the option” to issue Scheduling Letters by email. This will likely be the agency’s 
default method of issuing Scheduling Letters going forward, mailing out a paper invitation only when 
they lack a working email address to send it to. 
 
Where are they getting their email addresses, by the way? The AAPVI. 
 
Itemized Listing 
 
The rest of the proposed changes are to the Itemized Listing attached to the Scheduling Letter. The 
current Itemized Listing demands 22 “items,” many of which involve multiple documents. The proposed 
changes would result in 26 “items,” some new, some just expanded or otherwise tweaked from their 
current form. 
 

Show Your “Utilization” Cards 

https://biddle.com/blog/2022/05/17/beware-ofccps-new-bulk-upload-option-in-aapvi-contractor-portal/
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We’re not sure what some of you have been up to out there, but the OFCCP feels compelled to clarify 
that 41 C.F.R. § 60-2.14 is supposed to result in actual reports that show how the contractor calculated 
availability, including the Census data used (Census job codes and “recruiting areas” identified) for 
external availability, and any “feeder” jobs identified for internal availability. 
 
Almost every law firm and AAP vendor we have reviewed provide multiple “utilization” reports that 
provide all the details the OFCCP needs to verify compliance here. But apparently some have been 
withholding these details from the agency (or trying to). Those people are out of luck, and always have 
been. For the rest, this does not represent a substantive change. 
 
If your current AAP provider does not provide robust “utilization” reports (officially called the 
“comparison of incumbency to availability”), Biddle consultants are standing by to help get you into full 
compliance. 
 

Turn Over Your “Action Plans” 
 
The culmination of the AAP process is the “action-oriented programs” you implement in response to a 
significant and unexplained difference between actual workforce demographics and your calculated 
“availability” figures. It is literally the whole point of the exercise. So when your organization is audited, 
it should come as no surprise that the OFCCP will want to take a look at what we mere mortals call the 
“action plans.” In fact, they do ask for them in every audit, right up front in the Scheduling Letter. 
 
Apparently, the language in the Scheduling Letter wasn’t clear enough. The current Letter demands “a 
copy of your current Executive order 11246 Affirmative Action Program (AAP) prepared in accordance 
with the requirements of 41 CFR §§ 60-1.40 and 60-2.1 through 60-2.17.” The very last citation is to a 
section of the regulations titled, “Additional required elements of affirmative action programs,” and that 
section includes subparagraph C, “Action-oriented programs.” So your “action plans” are clearly part of 
the required AAP for sex and race/ethnicity and are already requested by the Scheduling Letter. 
 
Some clever attorneys have interpreted the OFCCP’s regulations to require very little with regard to the 
“AAP,” the written document, and the agency does not seem interested in litigating the issue. Instead, 
they’re proposing to just explicitly ask for your action plans in the Itemized Listing (whether or not they 
are technically part of the written AAP document). Once again, for most contractors this does not 
represent a substantive change. For the rest, the legal game your lawyers have been playing is likely 
over. 
 

Disability Utilization 
 
This one is the OFCCP’s fault, and we don’t mind calling that out. When the agency updated their 
disability regulations back in 2014, they added a “quantitative” analysis of the utilization of individuals 
with disabilities in each AAP job group (or location-wide for small organizations). But they didn’t spell it 
out very well. 
 
Just like when an organization discovers that it appears to be “under-utilizing” a particular sex or 
race/ethnicity, when disability utilization goals are not met, contractors are expected to try to identify 
potential problem areas, then develop and implement “action-oriented programs” to address them. But 

https://www.ecfr.gov/current/title-41/subtitle-B/chapter-60/part-60-2/subpart-B/section-60-2.14
mailto:staff@biddle.com?subject=Help!%20We%20Need%20Better%20Utilization%20Reports
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the OFCCP’s regulations are less than clear here as the agency seemed to want to avoid simply cutting-
and-pasting from the regulations implementing the Executive Order. So while it might take more than 
one reading of the regulations to get the full picture, that is exactly what the regulations require. 
 
And some of the lack of clarity touches on whether and to what extent these things are required 
elements of the written AAP, so a “clever” lawyer might take the opportunity to withhold a lot of detail 
here from the initial audit submission. The result is always an at least slightly annoyed Compliance 
Officer demanding the details in a follow-up request for information, dragging out the audit process and 
likely setting an acrimonious tone. 
 
So the OFCCP is proposing to significantly clarify the current Itemized Listing #7 which reads, “Results of 
the evaluation of the effectiveness of outreach and recruitment efforts that were intended to identify 
and recruit qualified individuals with disabilities as described in 41 CFR § 60-741.44(f).” 
 
To save you the time of parsing § 60-741.44(f) and all its sub-paragraphs, the agency is proposing to 
spell it out in the Itemized Listing. They want to know what “good-faith efforts” the organization 
engages in as a matter of course (required regardless of the results of your disability utilization analysis). 
They want to see the utilization analysis itself, documentation of the identification of problem areas, 
and any resulting action plans. And they want to see an evaluation of all good-faith efforts (standard and 
any resulting from “under-utilization”). 
 
We do not hesitate to call out the agency when we think they are straying from the right path. We also 
don’t hesitate to call out when we think they’re being reasonable, and this is actually one of those. This 
is really a clarification more than a substantive change. In case you haven’t noticed, the OFCCP wants to 
see your receipts for everything. If the regulations require you to do it, the OFCCP wants to see 
document evidence not only that it was done, but how it was done. 
 
You can fight with the OFCCP all day over your receipts if you want to, but they will get them eventually 
and if they don’t exist, it will be a problem for you. All of the elements the OFCCP is proposing to ask for 
explicitly are things the OFCCP has always expected to be submitted and has always requested if not 
submitted. They don’t want to waste time with follow-up requests and, frankly, they shouldn’t have to 
in this case. 
 

VEVRAA Efforts 
 
The proposed changes are largely the same here as they are for the disability information described 
above. The OFCCP wants to see your identification of problem areas and resulting “action plans,” along 
with an evaluation of all veteran good-faith efforts. 
 
Here the lawyers have more to pick at because if the agency’s disability regulations are hard to decipher, 
the veteran regulations are a riddle wrapped in an enigma. At first (and usually second, third, and 
fourth) glance, the regulations appear to require contractors to set a veteran hiring benchmark and… 
that’s it. No explicit requirement to identify potential problem areas and implement an action plan when 
the benchmark is not met. 
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There is a requirement to evaluate all good faith efforts and, to the extent they are found to be 
insufficient, implement an action plan to address that. But there is no explicit requirement to do 
anything with the benchmark other than to set it. 
 
The OFCCP really needs to just clean up their regulations here. In the meantime, they’re trying to 
“clarify” things through guidance and the Itemized Listing. 
 
The “doozy” here is actually kind of a head-scratcher. The proposed Itemized Listing would clarify that 
contractors are expected to submit their current veteran benchmark (along with detail on how that 
benchmark was set). They are explicitly not asking for the prior year benchmark. In other words, the 
agency is telling contractors not to submit the key piece of information they need to evaluate whether 
or not the benchmark was met! 
 
Why would the OFCCP not want that information? If they are trying to signal that meeting the 
benchmark is no longer sufficient to presume that the effort was sufficient, that is a meaningful and 
substantive change that could have wider-reaching implications for your disability and E.O. 11246 plans. 
 
Do not let the agency get away with that. Regardless of what the final revised Scheduling Letter and 
Itemized Listing do or don’t demand, we strongly recommend submitting both your current and prior 
year veteran benchmarks. We recommend noting if and when the benchmark was met or exceeded, and 
in such cases, we recommend maintaining that is sufficient evidence to show that the underlying 
affirmative action efforts were both effective and sufficient. 
 

IPEDS Reports? 
 
This is a doozy for higher education institutions. The proposed Itemized Listing would require higher ed 
to submit their Integrated Postsecondary Education Data System (IPEDS) Human Resources Survey 
Component data collection reports for the past three years. Non-educational institutions are required to 
submit copies of their EEO-1 reports for the prior three years, but educational institutions do not submit 
EEO-1 reports and IPEDS reports are a close and useful alternative, so this seems to make sense and be 
consistent with current practice. But there are a few issues here for the agency. 
 
One problem is the fact that it is not at all clear that the OFCCP has the authority to demand one year of 
IPEDS reports, much less three. IPEDS reporting is not enforced by the OFCCP, or even any other sub-
agency within the Department of Labor. It is enforced by the Department of Education, so the OFCCP is 
not demanding IPEDS reports in order to confirm compliance with IPEDS reporting requirements (the 
OFCCP is one half of the Joint Reporting Committee that administers the EEO-1 and does have the 
authority to confirm compliance with those requirements). 
 
The IPEDS report is arguably relevant, though, and might fall under the agency’s broad recordkeeping 
requirements. But that does not explain why the agency is asking for three years’ worth of IPEDS 
reports. With EEO-1s, the agency claims to do a “trend analysis” that this author has never seen, nor has 
this author ever seen the results of such an analysis come up in an audit. Does the agency intend to do a 
similar trend analysis using IPEDS data? If so, would they like to share with us what those analyses entail 
and how they intend to use them? 
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The agency is only claiming that getting IPEDS data early in the process would be more efficient for 
them. But with the absence of clear authority to demand the data, we anticipate this will disappear from 
the final revised document. If it does not, the OFCCP really should clarify their authority and how they 
intend to use this information. 
 

Artificial Intelligence, and Employment Policies and Practices 
 
It is 2022, after all. Employers are increasingly relying on sophisticated Human Resources software to sift 
through applications and, in some cases, make hiring decisions. These software platforms are 
increasingly relying on artificial intelligence that obscures the decision-making process including the 
factors relied on and how. 
 
This makes it hard for the agency to apply the Uniform Guidelines on Employee Selection Procedures. It 
makes it hard for contractors to do the same, by the way. So the OFCCP wants to know everything they 
can about how your organization makes employment decisions. 
 
If there are written policies and procedures, they want to see them up front and not have to ask you for 
them in follow-ups. As always, you’re not actually required to have written policies and procedures in 
the first place, so if you don’t, it’s not a violation. But if you do, and the OFCCP asks to see them, you 
have to turn them over. And they want to know how those AI algorithms work. 
 
Traditionally the agency would only ask if they were pursuing what looked like a potential violation 
based on an analysis of the data and/or anecdotal evidence uncovered in the course of an audit. They’re 
proposing to ask for them regardless of any actual findings justifying the request, so the contracting 
community is likely to push back on this one pretty hard. 
 
As for how your AI algorithms work, it is doubtful that many organizations will have robust information 
to produce. Most likely, they will produce contact information for the software vendor that the OFCCP 
can then use to learn more about their product if they need to. Frankly, that’s where the OFCCP should 
be going to better understand this new and evolving technology, not the end users of these products. 
 

Promotions 
 
The OFCCP has always faced challenges regarding evaluating contractors’ “promotion” practices. One 
reason is that the agency has never defined the term, “promotion,” and that term can have multiple 
meanings. 
 
There are typically at least two general types of “promotions” that occur in most employment settings. 
One is described as a “competitive promotion,” usually when an open position is filled with an internal 
candidate who competed against other candidates for the job. A competitive promotion may or may not 
have competed against external candidates, but there is usually a relatively easily definable applicant 
pool allowing for a reasonably meaningful impact ratio analysis (IRA). 
 
The other is often referred to as a “progression,” or a “tap-on-the-shoulder promotion.” This is where an 
employee is promoted because they have met the time-in-job and/or other requirements to be 
progressed to the next level. Typically these progressions do not depend on there being an “opening” 
that needs to be filled, and candidates do not “compete” against one another for the opportunity. 
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Progressions are harder to analyze statistically because the “pool” is often hard or even impossible to 
identify. When this is the case, the OFCCP has traditionally used the entire population in the AAP job 
group at the start of the AAP cycle as a proxy. This assumes that everyone in the job group was 
potentially eligible for a progression, which is quite an assumption. These IRAs are garbage and the 
agency knows it. 
 
So they’re done horsing around. The agency is proposing to update the Scheduling Letter to request 
information on “competitive” and “non-competitive” promotions, including identifying the respective 
“pools” for IRA purposes. 
 
Presumably, this would include identifying any employees who might have been eligible for progression 
but were not progressed for some reason. Absent that, the “pool” for these types of promotions would 
simply be comprised of the employees who were actually promoted, making any analysis (statistical or 
otherwise) meaningless. In such cases, the OFCCP is still likely to default to the population of the AAP 
job group from which employees were promoted, which is still a garbage analysis. 
 
The agency does not address whether or not “competitive” promotions should be analyzed separately 
or together with “hires” into the same AAP job group. In most cases, if internal candidates competed 
against external applicants they should be analyzed together, though this may not be technically 
required. 
 
The agency still has some cleaning-up to do with regard to promotions, but for now they seem content 
to at least separate the competitive and non-competitive varieties. 
 

Promotion Summary or Detail? 
 
The typical promotion summary submitted for audit will break down the headcounts of promotions that 
occurred out of each AAP job group by sex and race/ethnicity. If the agency has reason, they might ask 
to see the underlying transaction data, which typically includes employee identifier, promotion date, 
and the AAP job groups and the job codes/titles each person was promoted from and into. 
 
The OFCCP wants to know a LOT more. Specifically, they want to know the managers/supervisors 
involved and any change in pay associated with the promotion. And they’re trying to shoehorn this in a 
way that just does not work. 
 
The OFCCP’s proposed changes make it unclear whether contractors are supposed to submit a 
summary, transaction detail, or both. The proposed Itemized Listing would require submission, for each 
AAP job group or job title, the total number of promotions by gender and race/ethnicity and by 
competitive or non-competitive promotion type. So far, so good. 
 
They also want documentation up front regarding established policies and practices related to 
promotions. You’re not required to have this documentation in the first place because you’re not 
required to have formal, written promotion policies or practices. But if you do, the OFCCP will absolutely 
ask to see them in every audit regardless of whether or not the proposed changes are approved. 
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The doozy here is that the proposed Itemized Listing would also require you to provide “the previous 
supervisor, current supervisor, previous compensation, current compensation, department, job group, 
and job title from which and to which the person(s) was promoted.” That is transaction-level detail that 
the OFCCP has not traditionally required unless and until they have reason to see that detail based on 
preliminary analyses of your summary data. 
 
Trying to not say so explicitly, the OFCCP is proposing to require the submission of transaction data for 
promotions, not summary data. This is a mistake on the agency’s part. To the federal law enforcement 
agency we say, please be clear, explicit, and transparent with the community you regulate. If you want 
transaction-level data for promotions, say so, and include employee ID in your laundry list of data 
elements. 
 
Otherwise, the agency is going to get unreadable and unusable promotion summary reports in every 
audit, breaking down the headcounts by each unique combination of AAP job group or job title, 
department, previous and current supervisor, and previous and current compensation. They will get 
transaction data in summary form with no way to tie an individual transaction to a specific employee. 
That is madness, and makes no sense for any party involved. 
 

Race-by-Race Job Group Analysis 
 
The OFCCP really needs to get around to tidying up the regulations implementing E.O. 11246 and this is 
a case in point. The current regulations only require contractors to break down their Job Group Analyses 
by sex and minority/non-minority status (White/Non-White in the aggregate). But what they really need 
is a Job Group Analysis broken down by sex and individual race/ethnicity category like the Workforce 
Analysis. 
 
It's a handy report for contractors to have on hand for themselves, too. That’s why organizations like 
Biddle have for years provided AAP clients with a more “robust” Job Group Analysis for them to actually 
use, and a more “limited” version that complies with the regulations and for submission in an audit. 
Producing that “limited,” but technically compliant report is a waste of everyone’s time. 
 
So, in every audit the OFCCP follows the receipt of the initial submission with an immediate request for 
a more robust Job Group Analysis. Such a report is not required by the regulations and contractors are 
therefore under no obligation to create such a report to submit to the OFCCP. If they choose not to, 
however, the OFCCP will simply demand the employee-level detail information that would go into such a 
summary report. 
 
And just a handful of years ago, that might motivate contractors to prepare a “special” Job Group 
Analysis for the OFCCP rather than turn over employee-level detail. But contractors are now required to 
submit employee-level compensation data that includes all the data points one would need to create a 
Job Group Analysis summary broken down by individual race/ethnicity, just like the OFCCP wants. 
 
They are proposing to demand this more robust Job Group Analysis in the Itemized Listing, which is fine. 
They can demand it all they want, but the regulations still don’t require contractors to prepare it and the 
agency already has the information they need to create it themselves if they need it so badly. This is 
probably a violation of the Paperwork Reduction Act, but probably not a meaningful change for most 
contractors. If you’re not preparing Job Group Analyses by individual race/ethnicity, you’re just making 
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the AAP process harder on yourself. And if you are already producing it for yourself, turning it over to 
the OFCCP isn’t a heavy lift. 
 

Terminations 
 
It seems the OFCCP does not trust you to classify “voluntary” and “involuntary” terminations correctly, 
so they want your terminations summary broken down by specific termination reason. If you want to be 
helpful in an audit, you’ll still submit a matching summary grouping all of the “voluntary” reasons 
together and the “involuntary” ones separately, but that won’t be required if the OFCCP’s changes go 
through. You should already be using separate voluntary and involuntary termination summaries for 
your IRAs anyway and the OFCCP doesn’t yet seem to realize they are creating more work for 
themselves with this proposed change. 
 
This should only be a concern if you are not classifying your terminations correctly. To do it right, make 
sure you are counting all terminations that result from the organization’s decision to end the 
employment relationship as “involuntary.” The rest are “voluntary,” including things like “death.” 
 
This is generally pretty straightforward. Where contractor employers tend to run into trouble is with 
situations where an employee “voluntarily” resigns or retires early (“takes a package”) rather than take 
their chances with an eminent layoff. Employers tend to view these as “voluntary” because the 
employee chose to take the exit. The OFCCP tends to view those choices as not choices at all, and argues 
strenuously that those terminations are in fact “involuntary.” 
 
Whether and to what extent you want or need to have that fight with the OFCCP will depend on your 
particular circumstances. This proposed change does not affect that beyond the fact that the OFCCP will 
see the specific reasons in every audit, so the distinction may become an issue where it might not have 
in the past. 
 

Second Compensation “Snapshot” 
 
Doozy alert. We all know that the OFCCP is laser-focused on your compensation practices and looking 
for any way to pin a compensation discrimination violation on you. And they have been steadily 
increasing the amount of compensation information they collect for enforcement purposes. If you 
thought it was bad before, the OFCCP is proposing to make your life a lot worse. 
 
For years now the OFCCP has been demanding employee-level compensation data for all employees 
included in the current AAP. We typically refer to this as the “snapshot” you used to prepare your 
Workforce, Job Group, and “utilization” analyses. The contractor community was not happy when the 
OFCCP started collecting this detailed data, but the OFCCP won out. 
 
Now the OFCCP is proposing to demand a second employee snapshot with compensation detail. This 
time around, they want to see the state of things as of the start of your prior year AAP. If these changes 
are approved and you are a new contractor that does not have a prior year AAP, you should be off the 
hook for that additional request as the OFCCP will likely lack jurisdiction. But for everyone else, their 
compensation data production burden will double. 
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The OFCCP’s Supporting Statement seems to indicate that the agency assumes that any compensation 
difference is a systemic pay discrimination issue, and they want to know if that is an ongoing issue or a 
recent development. Spoiler alert: systemic issues don’t tend to crop up overnight. 
 
The OFCCP is likely to argue that they are entitled to entire pay histories for every employee covered by 
their regulations, and they are likely right, but that is not what they’re asking for (yet). There is a caveat 
to that, though; the OFCCP is not likely to have the authority to demand pay histories for any period in 
which they do not have jurisdiction, which is one reason the agency is unlikely to go whole hog and 
demand individual pay histories as a matter of course. 
 
But with two snapshots to work with, the OFCCP can run down every little change in pay looking for 
evidence of discrimination (or, more likely, lack of evidence of non-discrimination; they’re happy either 
way). If this change is approved, plan for your audits to get bogged down in a compensation 
investigation even more than they are today. 
 
Keep in mind that the OFCCP does not enforce things like the Equal Pay Act, despite what they might like 
you to believe. And they have explicitly enforced E.O. 11246 under Title VII principles. Their mandate is 
to identify actual discriminatory pay decisions and practices. They do not have a “pay equity” mandate 
to pursue. So as much as they would like to run a fancy regression analysis on your pay data and identify 
“discrepancies” that you can’t sufficiently explain, then just cite you with a pay discrimination violation, 
they have to do a little more work than that if their charge is to survive any scrutiny. A lot more, 
actually. And, unfortunately, it often takes a small legal team to get the OFCCP to play by the rules. 
 
And that will never be taken into account in the OFCCP’s “burden estimates.” They’ll calculate the time 
they think it should take the average contractor to prepare a second snapshot. They will not consider 
the extra time and money it will cost those contractors to have that additional data analyzed and to 
prepare potential defenses. But that additional burden is real, and it is significant. 
 
The OFCCP really needs to reconcile with the fact that they are not the EEOC and they do not have a 
“pay equity” mandate to enforce. If Title VII principles are no longer sufficient, there are mechanisms by 
which the OFCCP can adopt new and different approaches, and that would involve updating the 
Scheduling Letter and Itemized Listing, but it does not and cannot start and end there. This is a much 
larger conversation that the OFCCP needs to be having with its legal staff, the EEOC, probably the 
Department of Justice, and probably the Attorney General if they want to be thorough (and they 
should). It cannot be solved with an Itemized Listing update. 
 

Compensation for Temporary Workers 
 
Doozy alert. The OFCCP is proposing to “clarify” that when they ask for compensation for all 
“employees,” including “temporary employees,” they mean for you to include “those provided by 
staffing agencies” (emphasis added). It is unclear whether or not this is actually a change. 
 
The OFCCP’s regulations do not define the term, “employee.” Instead, the agency has always relied on a 
somewhat complicated and often changing common-law definition when push comes to shove. But they 
also rely on a much simpler distinction for most circumstances—if they’re paid on a W-2 they’re your 
employee, otherwise they are something else. 
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Literally everyone, including the OFCCP, has always interpreted “temporary employee” here to mean 
workers on the employer’s payroll, not people who work for a temp or staffing agency but perform 
duties for the contractor employer. So if you hire seasonal workers directly and pay them directly, they 
are your employees. If you are supplied workers through a staffing firm and those workers are 
employees of the staffing firm, they are not your employees and they are not included in AAP reports 
and analyses (though they are likely still covered and can file complaints that the OFCCP can then 
investigate). 
 
The proposed change “clarifies” things by including “temporary employees” that are “provided by” a 
staffing firm. If by that they mean workers chosen by a staffing firm, assigned to the contractor 
employer, then on-boarded by the contractor, there is no “change” here. They are the contractor’s 
employees, even if they didn’t make the initial selection decisions. 
 
If the OFCCP is trying to get pay information for someone else’s employees, though, they are likely to 
run into difficulty. The agency really needs to clarify their clarification here in order for contractors to 
assess this proposed change. 
 

Compensation – “Little Tweaks” With Big Impact 
 
The OFCCP’s Supporting Statement oddly leaves out any discussion of proposed changes to the current 
Itemized Listing #19, paragraph (a). But there are changes being proposed and they are material and 
significant, so this omission is suspicious. Let’s take a closer look! 
 
The current Itemized Listing defines “compensation” to include “base salary and or wage rate.” They 
also demand hours worked in a typical work week for each employee, presumably so they can calculate 
an “annualized wage” and do a more apples-to-apples comparison across employees who might be full- 
or part-time and salaried or hourly. 
 
The proposed Itemized Listing eliminates any definition of “compensation” and simply demands the 
base salary or wage rate (as appropriate) and “annualized base compensation.” Okay, that’s simple 
math using information you’re already required to provide, and should be pretty easy to accomplish if 
you dump your compensation data into a spreadsheet application like Excel. 
 
Doozy alert. If you blink, you’ll miss it. The OFCCP is also proposing to change paragraph (a) to change a 
“should” to a “shall.” The current Itemized Listing says, “Other compensation or adjustments to salary 
such as bonuses, incentives, commissions, merit increases, locality pay or overtime should be identified 
separately foe each employee” (emphasis added). In other words, please provide that information in 
addition to base pay, but you don’t actually have to if you don’t want to! 
 
They are proposing to change that to read, “Other compensation or adjustments to salary such as, but 
not limited to, bonuses, incentives, commissions, merit increases, locality pay or overtime shall also be 
identified separately for each employee” (emphasis added). They want it up front and don’t want to 
have to ask you in a follow-up request. 
 
Contractors might not like that, but the OFCCP is likely to have the authority to demand it. What we 
can’t figure out is why the OFCCP would use the words, “other compensation or adjustments to salary.” 
It will take less than two seconds for many in the legal community to interpret that clear language to 
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mean that contractors only have to provide that additional compensation data for salaried employees. 
What they probably meant to say is, “other compensation or adjustments to pay,” but that’s not what 
they said, and words matter. 
 
And the current Itemized Listing says, “You may provide any additional data on factors used to 
determine employee compensation.” And again the OFCCP is proposing to turn that “may” into a 
“must.” 
 
Same for documentation and policies related to compensation practices. The current document reminds 
contractors that they can also provide such information for context, but are not required to do so (they 
“should,” not they “must”). The proposed changes would make it a hard requirement. 
 

Compensation Analyses 
 
In case you missed it somehow, make sure your are familiar with the OFCCP’s current compensation 
directive titled, “Advancing Pay Equity Through Compensation Analysis.” There you will see the OFCCP’s 
almost complete misunderstanding of their pay non-discrimination mandate and their own regulatory 
requirements for contractors. 
 
This is another case of the OFCCP needing to modernize their regulations but trying to change the law 
through sub-regulatory guidance instead. 
 
It is true that 41 C.F.R. § 60-2.17(b) does require contractors to perform “in-depth analyses of its total 
employment process to determine whether and where impediments to equal employment opportunity 
exist.” And it is true that sub-paragraph (3) provides that some sort of evaluation of “compensation 
system(s)” is one of at least four required components of the “in-depth analyses” that are required. 
 
Where the OFCCP seems to get confused is with the fact that the regulations do not actually require an 
“in-depth analysis” of compensation practices or resulting pay, no matter how much they would like it to 
be. The OFCCP wants you to believe that its regulations require a sophisticated statistical analysis of 
your pay data, but it does not. To their eternal frustration, it only requires an unspecified “evaluation” 
and provides no further detail regarding what such an evaluation must entail. 
 
The agency also knows that many employers do perform complicated (and expensive) statistical 
analyses of their pay data. What they fail to recognize is that virtually none of them are engaging in that 
exercise to satisfy their OFCCP requirements. The agency absolutely wants to see those analyses, but 
also knows that sophisticated employers will put up an equally sophisticated jurisdictional challenge and 
likely claim that the analyses are protected from disclosure by some privilege (attorney/client is most 
often cited, but it’s the work product doctrine that usually wins the day). 
 
But instead of updating the regulations, the agency issued a new compensation directive letting 
everyone know that they believe they are entitled to these robust statistical analyses, to the extent that 
they are being produced, and they are not interested in your claims of privilege. The collective howl 
from the legal community was so deafening, they almost immediately updated the directive to allow 
contractors to withhold the more robust analyses so long as they can provide something that satisfies 
the regulatory requirements. And they hoped no one would notice that the requirements are not as 
robust as the agency implies, but in fact are quite scant. 

https://www.dol.gov/agencies/ofccp/directives/2022-01-Revision1#ftn.id1
https://www.dol.gov/agencies/ofccp/directives/2022-01-Revision1#ftn.id1
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Ostensibly, the OFCCP is just trying to bring the Itemized Listing up to date with the current directive, 
but they appear to be trying to split the baby here. Even if they’re not necessarily going to get their 
hands on your more robust analyses, they want to know generally what they are. So they added a new 
item that would require contractors to submit documentation showing they satisfy the requirements of 
41 C.F.R. § 60-2.17(b)(3). Specifically, they want to see: 
 

• When the compensation analysis was completed; 
• The number of employees included, and the number and categories of employees excluded 

from the analysis; 
• Which forms of compensation were analyzed; 
• That compensation was analyzed by gender, race, and ethnicity; and 
• The method of analysis employed (listing several examples, largely made up of sophisticated 

statistical analyses). 
 
That list makes a lot of assumptions. 
 
First, it assumes that a compensation “analysis” is required in the first place. It is not. An evaluation of 
compensation system(s) is required, which can be any number of things that do not include “analysis” 
much less the types of statistical analyses contemplated further down on the list. 
 
It also ignores the fact that the OFCCP’s regulations have not been interpreted until very recently to 
require an “in-depth analysis” of compensation systems across the board! The paragraph in question is 
titled, “Identification of problem areas,” the next paragraph being “Action-oriented programs.” 
Contractors identify potential problem areas using the utilization analysis. If an AAP job group is showing 
a significant difference between incumbency and availability, the next step is to identify problem areas 
by looking at workforce utilization, personnel activity (hires, promotions, terminations), compensation 
system(s), and selection, recruitment, and referral procedures. 
 
But if an AAP job group does not show a significant difference between incumbency and availability, 
contractors have not historically been required to go looking for “problem areas” anyway. The 
regulations absolutely do not explicitly require an annual evaluation of compensation systems from top 
to bottom. In fact, the regulations appear to only require a look into compensation if and when a 
placement goal is set. The reality is probably somewhere between those two, but the regulatory 
language and structure is not quite crystal clear, so the OFCCP sees some wriggle room for 
(re)interpretation. 
 
The second bullet point assumes you are performing sophisticated compensation analyses as described 
in the fourth bullet. Otherwise, there is no reason or excuse for including some employees in the 
analysis and not others. That is only necessary with the more sophisticated analyses for reasons that I 
will leave to a statistician to explain. The point is sophisticated statistical analyses are not required at all. 
 
The third bullet simply highlights how complicated compensation actually is. The OFCCP traditionally 
starts with base pay, but in many circumstances, base pay is not going to tell the whole story. When 
commissions are involved, for instance, the agency is going to want to look at total compensation. But 
those differences can be due to any number of factors that may or may not be discriminatory, and it is 
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often difficult to pull those factors apart. Is Joe making so much more in commissions than Jane because 
he is better at sales, or was Joe assigned “better” markets because of his sex or race? Impossible to say 
from staring at a spreadsheet. Are those merit increases based on individual merit alone, or are they 
influenced by different budget constraints among different functions or departments? 
 
The OFCCP is already proposing to get their arms around base and every other kind of pay, but they 
want to know how you analyze pay. If this change goes through, they’ll learn that the answer is, “It 
depends,” so which area of the organization do you want to look at and based on what? 
 
We get it; the agency is frustrated. But this is not the way to go about solving the problems that are 
creating that frustration for the OFCCP. Get clear on what the agency’s mandate is (and is not) and 
update the regulations accordingly. 
 

All Policies and Practices 
 
The OFCCP is proposing to add a new item demanding “copies of existing written employment policies” 
the concern: equal opportunity, including anti-harassment policies; EEO complaint procedures; 
employment agreements, such as arbitration agreements, that impact employees’ equal opportunity 
rights and complaint processes. That’s a lot, and it’s the “employment agreements” that are likely to be 
the thorniest issue, particularly for larger employers. 
 
If this change goes through, contractors will want to prepare a “packet” of documents ahead of time in 
the event of an OFCCP audit, otherwise we will be scrambling and wasting precious time needed to 
prepare the rest of the desk audit submission running around trying to collect all “relevant” policies, 
practices, procedures, and anything else that could affect how the organization operates in the EEO 
space. 
 
Kudos to the OFCCP, though, for referring to “anti-harassment” policies, rather than “harassment” 
policies. It’s a little thing, but hopefully your organization does not have a policy of harassment. 
 

Trying to Define the “Review of Personnel Processes” 
 
The OFCCP’s disability and veteran regulations require contractors to conduct a “review of personnel 
processes” to ensure that they “provide for careful, thorough, and systematic consideration of the job 
qualifications of applicants and employees who are known veterans or individuals with a disability.” The 
regulations are a bit light on detail regarding what such a review should look like, but does require a 
description of the review and any necessary modifications made as a result. 
 
The OFCCP wants to see these reviews, which is well within their right. Absent any useful guidance, 
contractors have traditionally considered the AAP development process itself to constitute a review of 
personnel processes. Then, in 2014, the OFCCP updated these regulations and started enforcing the 
requirement to review all job qualifications to determine if there are any that might tend to screen out 
otherwise qualified individuals with disabilities or veterans. If so, such qualifications must be job-related 
and a business necessity to be valid. 
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It is relatively easy to prepare a document that summarizes the AAP “findings” and resulting actions to 
satisfy this requirement (arguably, referring to the AAP, action plans, and job qualification review 
already submitted should also be sufficient). 
 
Unfortunately, the OFCCP is proposing to give a bit of contour to this requirement that wasn’t well 
thought out. The proposed Itemized Listing would specify that the “assessment” (regulations use the 
term “review”) must include: a description of the assessment; any impediments to equal employment 
opportunity identified through the assessment; and any actions taken as a result of the assessment. 
 
Employers are going to be loath to put many findings of “impediments to equal employment 
opportunity” in writing because what is an “impediment” if not “discrimination?” So the OFCCP should 
expect some linguistic gymnastics on par with their own use of euphemism here. But that’s not the main 
problem. 
 
By insisting on contractors listing out the “problems” they find, the agency may be unknowingly 
signaling to contractors that if no problems are found, no additional effort is necessary. From a strictly 
legal point of view, that might be correct, and your counsel may crack a little smile here. But from an 
EEO perspective, it’s counterproductive. 
 
On paper, it makes sense. The AAP is designed to uncover issues that might not otherwise be discovered 
and give the employer an opportunity to address them early, before too much harm is done. But in 
reality, the AAP often leads to things that look like potential issues. Whether or not they are actual 
issues often depends on the reason(s) behind them, and the reasons these sorts of potential issues 
might appear are often difficult or impossible to determine. 
 
Placement goals are a perfect example. There is an unexplained difference in demographics between 
what we do have and what we think we could or should have based on calculated availability. This is not 
yet a problem, it is a potential one. Why are we seeing this suspicious difference in demographics? 
 
First stop should be your hiring IRAs to see if there is discrimination in the selection process. Absent 
that, the resulting action plan is most likely to be an exercise in the process of elimination. We don’t 
know why this or that group is not applying in numbers we would expect, or are not as qualified as we 
would hope, or not making it through the selection process in expected ratios, so we try this adjustment 
and see if “the needle” moves in the right or wrong direction. Then we try another adjustment, and 
another, and so on until we either hit on where the snag is occurring, or we eliminate anything the 
organization is doing as an “artificial barrier.” 
 
But we don’t often identify “the problem,” and the regulations do enough already to discourage 
employers from looking farther when there is no obvious problem. The OFCCP’s proposed changes here 
reinforce that behavior and could discourage many contractor employers from engaging in the “heart” 
of affirmative action. And that is to see something that seems “off,” be concerned about that, and make 
a real effort to ensure it isn’t the organization’s fault, whatever the issue might be. Another way to put 
that might be, to care. 
 
So the OFCCP should give that some consideration. It’s easy enough for contractors to simply report that 
they found no “impediments to equal employment opportunity,” because that is likely to be a true 
statement, especially if your lawyers impose a high evidentiary standard, as they are prone to do. 
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Lawyers don’t typically advise organizations to admit to violations of the law unless the evidence is 
pretty rock-solid. The issue isn’t the burden on contractors here, it is the burden on affirmative action 
itself. 
 
Looking Forward 
 
This is a LONG blog post because the changes the OFCCP is proposing are MASSIVE. The agency is clearly 
not concerned with past Congressional findings and concerns about audits taking years to complete and 
are doubling down on wrapping their arms around every possible aspect of your organization’s 
employment practices from go in every audit. 
 
And the main reason the agency cites for “needing” all this documentation and information and data up 
front? “Better understanding.” That’s great and all, but they should come up with a bit more to justify 
the incredible burden they are proposing to put on contractors. If there is an apparent issue in your 
hiring IRAs, it makes sense for the agency to take a deeper dive and get their arms around all the 
relevant policies and practices that might have led to those “hot” IRA results. But if there is no apparent 
issue with the selection process, why does the OFCCP need to have a thorough understanding of the 
organization’s policies and practices? They do not. 
 
We would be shocked if the final revised document looks much like what is being proposed because if 
the White House Office of Management and Budget are doing their jobs, they will not see anything near 
justification for the resulting burden on contractors. But it won’t hurt if they hear from the contracting 
community on the matter. 
 
So if you are interested in filing comments, you have until January 20, 2023 to do so, and your 
comments and concerns can be submitted electronically here. 
 
BCGi will continue to monitor developments and break them down for you in terms of what they 
actually mean. If you have any questions, feel free to reach out to us at BCGi@Biddle.com.  
 
 

https://www.regulations.gov/commenton/OFCCP-2022-0004-0001
mailto:BCGi@Biddle.com
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